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First Nations have the right to tax non-Native interests in reserve lands. This 
could include shopping malls, golf courses, residential subdivisions, industrial 
development, utilities and other leased interests on their lands. 


This brochure outlines the taxation powers of First Nations Councils and the 
issues involved in implementing these powers. It also provides an overview of 
the steps required to initiate taxation of non-Native interests in reserve lands. 
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THE LEGAL ROOTS 


Taxation is an exercise of government jurisdiction. In the context of reserve 
lands, it is an exercise carried out by the Council of a First Nation. The subject 
of this guide is the taxing of specific interests in reserve lands which are 
separate from the basic collective interest of First Nation members. 


Historically, First Nations distributed wealth by sharing, gift giving, potlatches 
and giveaways. In non-Native terminology these could be classified as forms of 
taxation. 


The Indian Advancement Act of 1884 recognized the right of First Nations to 
tax themselves. However, since most First Nations did not have a cash 
economy and the majority of their members lived below the poverty line, it 
was not a viable option. 


According to the Indian Act, reserves are lands held by the Crown for the use 
and benefit of First Nations members. Members have an interest in their 
reserve land. The interest that allows a non-Native or corporation to use reserve 
land for some specific purpose is separate from the collective interest of all the 
members of the First Nation. 


Before the enactment of Bill C-115 in 1988 (also referred to as the Kamloops 
Amendment) the Indian Act did not clearly state whether land surrendered for 
lease was included as part of the Indian reserve. 


Bill C-115 made it clear that leased land was still considered part of an Indian 
reserve. Under section 83 of the Indian Act, a First Nation Council has the 
right to enact a by-law to tax interests in all land within its territory. This 
includes rights to occupy, possess or use land on the reserve. The tax must be 
used for local purposes only. 


In amending section 83, Bill C-115 changed the wording of the definition of 
Indian reserves. It made it clear that Indian reserve lands leased to outside 
parties were part of the reserve. The amendment also changed the terminology, 
replacing the word "surrendered" with the word "designated." The amendment 
therefore allowed First Nations Councils to tax third-party interests in reserve 
lands by enacting a taxation by-law. 
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Indian Taxation Advisory Board 


Following Bill C-115, the Indian Taxation Advisory Board was created in 1989 
to help First Nations exercise their taxation jurisdiction. 


The 10 members, most of whom are Aboriginal, are appointed by the Minister 
of Indian Affairs and Northern Development (DIAND). As a collective body, 
they make recommendations to the Minister regarding by-laws and other 
taxation issues. 
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The Board has two committees: a rates committee which deals with by-laws 
and a policy committee which deals with policy issues affecting First Nation 
taxation. The Board meets quarterly in March, June, September and December. 


The Indian Taxation Secretariat, currently located in the Department of Indian 
Affairs and Northern Development, provides support to the Board as well as 
assistance to First Nations in developing and implementing a taxation system. 
At each stage of the process, the Indian Taxation Advisory Board and the 


Indian Taxation Secretariat are available to provide support, assistance and 
advice to First Nations. 


WHY TAX? 


Taxation, as a basic function of government, facilitates self-government and 
makes a First Nation more self-sufficient by increasing its revenue potential. 


There are three basic reasons for implementing a taxation by-law: 


° to exercise a First Nation’s governmental jurisdiction 
e * to raise revenues for the First Nation 
° to enhance the management and administration of reserve lands. 


Exercising Jurisdiction 


By enacting a tax law, a First Nation Council demonstrates its jurisdiction over 
the territory to which the tax by-law applies, that is, the land within the reserve 
boundary. 


Some provincial and municipal governments tax non-Indian businesses located 
on reserves. Others do not. By taxing the non-member land user, the First 
Nation serves notice that it is exercising jurisdiction over its territory. The 
provincial or municipal government then withdraws from taxation to avoid a 
layering of taxes. 
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Raising Revenues 


Taxation enables First Nations to raise revenues independent of government 
funding. A First Nation must use taxation revenues for "local purposes" 
determined by Council. Local purposes may extend to all matters undertaken 
by a First Nation Council for the benefit of the First Nation and its members. 


Legislation concerning First Nations is interpreted liberally. Where there is 
doubt in the meaning, it is usually interpreted in favour of First Nations. This 
means the term "local purposes" is likely to be interpreted as any purpose that 
can be reasonably related to a First Nation’s governmental activity. The funds 
raised may be used as part of the annual budget or may be designated for a 
specific project or program. This could include public works, community 
facilities, housing, education, recreation and other community purpose projects. 


Managing and Administering Reserve Land 


A reserve is land set aside for the use and benefit of the members of a First 
Nation. The Queen in right of Canada, that is the federal government, holds the 
legal title for the First Nation. The actual use and benefit from the reserve land 
is for the sole benefit of the First Nation and its members. 


There is a fundamental distinction between the power of First Nation 
governments to tax and their power to collect leasehold payments. Generally 
tax jurisdiction is not derived from land ownership but from government 
jurisdiction over the land. 


Taxation enables First Nation governments to benefit from land within their 
jurisdiction and to exercise control over its use. 


For example: 


° Parts of reserve land may be used by outside parties through permits or 
leases. While the First Nation government may obtain compensation 
from leases and permits for this use, it is nevertheless deprived of the 
direct use of these lands. For instance, if reserve land is used for a 
pipeline right of way, the direct use of that land is not available to First 
Nation members. However, taxation of the pipeline enables the First 
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Nation to benefit from the land even though it can no longer be used 
directly by members. 


° Where reserve land is leased by an individual First Nation member, 
only that member receives a benefit through compensation payments. 
Taxation, however, provides a continuing benefit to all members from 
the leased reserve land. 


° Holders of permits and leases may retain permits or leases where the 
cost is minimal. This results in land being unavailable for other uses. 
Taxation of these interests discourages the hoarding of reserve land. 


° Land use can be regulated through the rate of taxation. Lower taxation 
rates can attract desired industries and encourage effective land use and 
management. Higher rates can also discourage certain industries, 
businesses, or practices. For instance, underground cables could be 
taxed at a lower rate than above-ground cables. 
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ALTERNATIVES TO TAXATION 


There are ways to produce revenue other than taxation. Without a tax by-law, 
however, the person or corporation being "taxed" has little incentive to agree to 
pay an alternative measure. 


User Fees 


Where a First Nation provides a service such as water and sewers, snow 
removal or garbage collection, the First Nation may charge the user a fee. 


Grants in Lieu of Taxes 


Grants instead of taxes can be negotiated with outside interests for the use of 
reserve lands. Where a lease agreement is in place, a tax by-law provides a 
basis for negotiating with the leaseholder who might want to make payments 
rather than pay taxes. 


Utility companies such as power, gas and telephone companies usually make 
payments approved by utility regulatory agencies to municipal governments as 
an alternative to paying taxes. With tax legislation, First Nations can negotiate 
with both government agencies and utilities for grants in lieu of taxes. 


EXEMPTIONS 


Tax Exemptions 


A taxation by-law can exempt specific types of land users from taxation. 
Exemptions may take into account the provision of certain facilities or services 
as well as the non-profit and public benefit nature of bodies such as churches 
and community recreational facilities (e.g., a community centre or hockey rink). 


A tax exemption must apply to each member of a class of land users. An 
exemption cannot discriminate against members of the same class by applying 
only to some members and not to others. 
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Development Tax Holidays 


A First Nation may grant a developer a tax holiday if the developer makes 
improvements considered desirable by the First Nation. Take the example of a 
developer who requires a road which would serve both the developer and the 
First Nation members. The First Nation could construct the road and charge 
taxes to pay for the cost of construction over time. On the other hand, the 
developer could pay the cost in advance or build the road and pay no taxes or 
reduced taxes for a period of time. (Note that the policy of the Indian Taxation 
Advisory Board limits such exemptions to a five-year period.) 


TAXATION CONSIDERATIONS 


To evaluate the benefits and potential drawbacks to taxation, a First Nation 
Council should consider the following: 


Would taxation affect federal government funding? 


No. The stated policy of the federal government at the time Bill C-115 was 
enacted says that there would be no reduction of government funding for First 
Nations that implement taxation regimes. Moreover, if the First Nation directs 
tax revenues to specific areas, such as economic development or infrastructure 
improvement, government funding could be increased because tax revenues 
could serve as seed money to attract more funding. 


Would taxation encourage development on the reserve? 


Yes. Taxation could stimulate development on the reserve by creating a climate 
conducive to other business. Although the rate of taxation affects a 
corporation’s decision on where to locate, other advantages to locating on 
reserve land may be more significant, for instance, the availability of better 
services. 
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Would First Nation members or First Nation corporations retain current 
exemptions? 


Yes. Enactment of a taxation by-law would not affect current federal and 
provincial tax exemptions for First Nation members and corporations. 


The Indian Act recognizes that First Nation lands and members are exempt 
from taxation. First Nation corporations and societies are, however, separate 
legal entities and therefore not exempt from taxes in the same way. 
Nevertheless, First Nation corporations and societies using reserve land can be 
exempted on the basis that they are corporate vehicles for the First Nation or 
its members. 


Would taxation increase administration costs? 


Yes. The cost of administering a tax system includes drafting the by-law, 
developing and implementing a communications strategy, conducting regular 
property assessments, preparing and sending annual tax notices and collecting 
taxes. In addition, there are the costs of administrative staff and, where 
necessary, expert personnel. On the other hand, a tax administration system 
could be an opportunity to upgrade staff skills and provide training. 
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Stage 1. Decision to Tax 


In deciding to tax, the First Nation should consider the factors discussed above 
as well as the financial feasibility of a taxation regime. 


The First Nation must decide what interests can be taxed and then estimate the 
possible revenue to be gained from taxing those interests. 


The costs of implementing and administering the taxation scheme (e.g., 
additional staff, cost of assessment, etc.) must be deducted from the potential 
revenue. 


The net figure from this calculation will help determine whether taxation is 
worthwhile. 


Stage 2. Preparation 


The preparation stage includes the various steps in the development and 
enactment of taxation by-laws. 


Extensive discussion and planning at this stage will reduce the need for 
subsequent amendments and minimize problems in implementation and 
compliance. 


The Indian Taxation Advisory Board or the Indian Taxation Secretariat can 
provide information regarding taxation including Board-approved publications 
and a model by-law which can be adapted to most taxation purposes. The 
Board and the Secretariat can also assist a First Nation in preparing its taxation 
by-law. 


The by-laws are drafted in accordance with the requirements of the taxation 
regime. 


11 


Indian Taxation Advisory Board 


During the preparation stage, the First Nation should set up the infrastructure 
for administering the tax. 


The estimate of the time required for the preparation stage should take into 
account that the Minister’s approval must be in the calendar year preceding the 
year in which the taxation regime is to be implemented. 
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Stage 3. Communications Strategy 


An effective communications strategy must inform all affected parties of the 
First Nation’s decision to tax. 


Affected parties include: 


° potential ratepayers 

° municipality 

° members of the First Nation 
° provincial assessment office 


Ratepayers and Municipality 


They should be informed as soon as the First Nation decides to tax. Notice of 
intent to assume taxing jurisdiction should be given to the affected parties 
during the calendar year preceding implementation. 


By-laws cannot be retroactive. However, assessments can be done in the same 
year as the by-law is implemented. 


After providing notice, the First Nation may also want to send potential 
ratepayers and the municipality a copy of a draft by-law, a draft assessment 
notice and a draft tax notice. In some cases, the First Nation will have to 
negotiate agreements to purchase municipal services with the appropriate 
municipal authorities. 


Members of the First Nation 


Members should also be informed of the proposed taxation regime. This avoids 
misunderstanding in the community. 
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Provincial Assessment Office 


In most provinces, the provincial taxing authority, for a fee, will assess the 
interests to be taxed at the same rate as equivalent interests in the province. 
Alternatively, independent assessments can be made, subject to costs. 


s 


Stage 4. Analysis 


After the by-law has been drafted, a copy is submitted to the Secretariat. It is 
particularly important to do so as soon as possible if the model by-law has not 
been followed. 


The Secretariat forwards a copy of the by-law to the appropriate DIAND 
regional office for its records and requests background information (e.g., 
population, size of reserve, etc.). 


The Board conducts a preliminary review of the by-law. The by-law and the 
preliminary analysis are then sent to the Department of Justice for comment. 


When all the information is received, the Board conducts a complete analysis 
of the by-law and informs the First Nation of the results. At this point, the 
Secretariat may recommerid amendments to the by-law before the First Nation 
Council formally passes and submits the by-law to the Board. 


In the analysis of the by-law, the Board considers: 


° nature and purpose of the by-law 

° consistency of the by-law with section 83 of the Indian Act and other 
relevant legislation 

° the by-law’s fairness 

° comprehensiveness of the taxation scheme 

° adequacy of appeal mechanisms contained in the by-law 

° appropriateness of the by-law’s enforcement provisions 

° exemptions contained in the by-law 

° rates and services provided 

° effectiveness of the communications strategy 

° Department of Justice advice 

° other factors which may be relevant. 
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As with any First Nation law, taxation by-laws must be passed by the "consent 
of the majority of the councillors of the band present at a meeting of the 
council duly convened." 


Following formal passing of a by-law, the original should be sent to the 
Secretariat. 


Stage 5. Recommendation 


The Secretariat prepares a synopsis of the Board’s analysis and a 
recommendation for consideration by the Board at the next quarterly meeting. 
A by-law may be initially presented to the Board at the draft stage. 


The Board reviews the by-law, the synopsis and the recommendation and 
decides whether the by-law should be recommended for approval by the 
Minister. The Board also considers: 


° potential tax base, e.g., who and what interests are being taxed 

° consistency of proposed rates with those of surrounding communities 

° implementation of the communications plan 

° departmental and other federal considerations, e.g., other agreements 
which may affect taxation on reserve 

° consultation and negotiation with other parties where a by-law might 
raise new and significant intergovernmental issues involving the First 
Nation 

° where appropriate, comments from the Department of Justice, 


particularly with respect to authority or crown liability. 


After its review, the Board may: 


° recommend that the Minister approve the by-law in whole or in part 

° defer its final recommendation and recommend that the by-law be 
approved only if the First Nation make specific amendments to the by- 
law 

° recommend that the by-law not be approved. 
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The Board’s recommendation is recorded in the Board minutes. 


Once the Board recommends the by-law for approval, the Secretariat prepares 
the documentation to be forwarded to the Minister. 


Stage 6. Ministerial Decision 


When the Minister decides on the by-law, the First Nation is advised. If the by- 
law is approved, its effective date is the date the Minister signs it. However, 
implementation may begin at a later date. 


After notice of approval, the First Nation informs the municipality and the 
assessment authority. The Secretariat informs the DIAND regional office and 
other relevant provincial ministries as may be necessary. 


The original by-law and the Ministerial Order are sent by the DIAND regional 
office to the First Nation for safekeeping. A certified copy is retained by the 
Secretariat and the regional office. 


Stage 7. Implementation 


Once the by-law is implemented, the Board and the Secretariat are available to 
provide advice and assistance to First Nations. 


As mentioned, rates and expenditure by-laws are submitted each year. 
Assessment by-laws are also amended periodically to reflect changes in 
assessment. Generally, these types of amending by-laws are processed through 
the expedited procedure discussed in a following section. 


Stage 8. Assessment Appeals 


Under subsection 83(3) of the Jndian Act, by-laws must provide for an appeal 
procedure with respect to assessments made for taxation purposes. 
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A statutory right of appeal is fundamental to any tax assessment process for 
two reasons. First, because an assessment decision is made only on the strength 
of an assessor’s judgment and second, everyone has a right to a hearing when 
matters affect a person’s liberty or property rights. 


PROCEDURES - TIME FRAMES 


There are two different procedures for processing taxation by-laws. Newly 
created by-laws are processed through a full Board procedure. Amending by- 
laws as well as rates and expenditure by-laws can be processed through an 
expedited procedure. Each has a different time frame. 


Regular Procedure 


When to begin the process of developing a taxation regime depends on when 
the First Nation wants to implement taxation. The implementation must be at 
the beginning of a taxation year. The time required should be counted 
backwards from this date. 


The following time periods for each stage of processing a by-law are rough 
estimates which may help a First Nation to estimate the appropriate time frame. 
As mentioned earlier, the by-law should receive Ministerial approval in the 
calendar year preceding the year in which it is to be implemented. 


Once a First Nation decides to exercise its taxation jurisdiction, the process to 
implement an effective regime normally takes about a year. 

Preparation: 

The preparation period depends on the time needed by the First Nation to 
gather the required information, develop its taxation strategy, draft its by-laws 


and complete the assessments. A reasonable period would be three to four 
months. 
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Communications strategy: 


A reasonable period of time for the First Nation to inform all affected parties is 
about three months before the by-law is submitted to the Board. 


Board decision/Secretariat analysis: 


The Board meets quarterly (every three months). When a by-law is submitted 
by a First Nation, it is tabled at the next quarterly meeting following 
submission. The Board’s recommendation is usually made at the second 
quarterly meeting following submission. 


Ministerial decision/approval: 


From the time the by-law is recommended for approval by the Board until the 
Minister’s decision is received by the Secretariat usually takes three to four 
weeks. 


Expedited Procedure 


The expedited procedure is used for those by-laws which do not require the 
approval of the full Board. This includes: 


° amending by-laws where: 
- the initial by-law has been approved, and 
- the amendments are not substantive in nature. 


° rates by-laws where: 
- the initial rates by-law has been approved, and 
- the mill rate does not exceed that of the previous year by more 
than 10 percent and is consistent with those adjacent 
jurisdictions. 
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° expenditure by-laws where: 
- the initial expenditure by-law has been approved, and 
- the classes of enumerated expenditures differ from those of the 
previous year. 


° conditionally approved by-laws where: 
- the full Board has conditionally approved the by-law, and 
- the Rates Committee is satisfied that the conditions have been 
met. 


The First Nation submits the by-law to the Secretariat. If the decision is made 
to expedite the by-law, a copy is sent to the chairperson of the Rates 
Committee. He or she reviews the by-law and the accompanying material and 
decides whether it should be recommended for approval. The by-law is then 
sent to each member of the Rates Committee for his or her opinion. 


Upon review by the Rates Committee, the by-law is recommended for approval 
or other action. The chairperson of the Rates Committee gives reasons for the 
recommendation at the next quarterly meeting of the Board. 


If the majority of the Rates Committee decides that the by-law should not be 
forwarded to the Minister for approval, the matter is put before the full Board 
at the next quarterly meeting at which time the Board makes a final 
determination on the by-law. 


“Requirements and procedure. ae enacting taxation by-laws are slightly 


_ different in British Columbia. For more information please contact the : 
‘Briush Columbia Ministry of Aboriginal : 
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SUMMARY 


To tax or not to tax. That is a First Nation’s first decision. If a First Nation 
Council decides to exercise its right to tax interests in the reserve, it should 
follow the series of steps outlined in this guide to put its tax regime in place. 
The process becomes a positive step toward self determination and the exercise 
of a First Nation’s rights and responsibilities as a governing body. 
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